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Introduction

1.

This Practice Note provides a summary of the role of public interest
considerations as they apply to hearings before the Professional Conduct
Committee [PCC] and the Health Committee [HC] of the General Osteopathic
Council [GOsC]. It does not cover the topic exhaustively, nor is it intended to
restrict the judgment of the Committee when performing its decision-making
function.

This Practice Note should be read in conjunction with: the GOsC’s Indicative
Sanctions Guidance; the Interim Suspension Order Guidance; and the Practice
Note on Postponement and Adjournment Requests. All are available on the
GOsC's website.

The GOsC was established by the Osteopaths Act 1993 (the Act). Section 1(2) of
the Act provides that it is the duty of the Council to regulate and develop the
profession of osteopathy. The Health and Social Care (Safety and Quality) Act
2015 amends the Act by inserting a new over-arching objective for the Council in
the exercise of its functions which is ‘the protection of the public’’. For the
Council, this will involve, the pursuit of the following objectives:

a. to protect, promote and maintain the health, safety and well-being of the
public

b. to promote and maintain public confidence in the profession of osteopathy;
and

¢. to promote and maintain proper professional standards and conduct for
members of that profession.”’

The new legislation will require the PCC and the HC to have regard to these
objectives when considering allegations (and in the case of the PCC, when
considering applications for restoration). These objectives echo the public
interest considerations that have applied, and continue to apply, to certain

! Inserted by paragraph 3 of the Schedule to the Health and Social Care (Safety and Quality) Act
2015. These provisions come into force on a date to be specified in Regulations made by the
Secretary of State.



decisions of the Committees whose duty it is to determine allegations referred to it
in accordance with section 20 of the Act.The procedures followed by the PCC and
the HC are set out in sections 22 and 23 of the Act respectively, and in the GOsC
(Professional Conduct Committee) (Procedure) Rules 2000 (the Conduct Rules) and
in the GOsC (Heath Committee) (Procedure) Rules 2000 (the HC Rules). These
documents are available in full on the GOsC website: www.osteopathy.org.uk.

The Public Interest considerations

5. The public interest lies at the heart of healthcare regulation and the PCC are
required to act in accordance with it. In this context, the principal public interest
considerations are:

a. the protection of patients, colleagues and the wider public from the risk of
harm

b. maintaining public confidence in the osteopathic profession

¢. declaring and upholding appropriate standards of conduct and competence
among osteopathic professionals.

6. In addition, there are other considerations, such as the public interest in a fair
hearing and in the expeditious consideration and disposal of the case.

7. While there may also be a public interest in enabling an osteopath to return to
safe practice, and Committee members should facilitate this where appropriate,
they should bear in mind that the protection of patients and the wider public
interest is their primary concern?.

When do public interest considerations arise in PCC hearings?

8. The public interest should be considered when making decisions in the exercise
of the Committee’s judgment, rather than decisions as to whether factual
matters have been proved. These include, in some circumstances, decisions:

e whether or not all (or part) of a hearing should be held in public

e as to whether an application for postponement or an adjournment should be
granted

e on whether to refer the matter to the Health Committee

2 See Cheatle v GMC[2009] EWHC 645 (Admin) at paras 38 and 40. Although the GOsC has no statutory public protection
objective, its hearings are conducted on the premise that public protection is their primary function ( R (on the application of
Low) v General Osteopathic Council/ [2007] EWHC 2839 (Admin), para. 9 and Varley v General Osteopathic Council [2009]
EWHC 1703 (Admin) para. 26; and Moodly v General Osteopathic Counci/ [2007] EWHC 2465 (Admin) para. 24 and [2008]
EWCA 513 CA para.9)


http://www.osteopathy.org.uk/

e where some or all the alleged facts are found proved, on whether

a. the threshold for unacceptable professional conduct or professional
incompetence has been crossed

b. on whether a criminal conviction is material to the practice of osteopathy
e as to sanction
e as to decisions made by the Health Committee.
Applications for postponement or an adjournment

9. The reader should consult the GOsC's Practice Note: Postponement and
Adjournment Requests, (20 June 2013), which provides the key considerations
when deciding if an application for a postponement or an adjournment should to
be granted. These include that the PCC Chair should take into account the public
interest in the expeditious disposal of the case.

10.In some cases it may be relevant to consider whether the public interest in
ensuring that the public are appropriately protected can be met during the period
of the proposed adjournment?.

Referrals to the Health Committee

11.Rule 62 of the Conduct Rules provides that if it appears to the PCC that an
osteopath’s ability to practise osteopathy may be seriously impaired by reason of
his physical or mental condition, it may refer the case to the Health Committee
for determination, whether or not the allegation has been proved or sanction
applied.

12.The Health Committee does not have power to remove the osteopath’s name
from the register (s.23 (2)). In exercising its discretion whether to refer the
matter to the Health Committee, the PCC should consider whether the public
interest requires that the osteopath’s name should be removed from the register.

13.Where the case is sufficiently serious that the public interest will not be satisfied
by any disposal less than removal from the register, the PCC should not refer the
case to the Health Committee, regardless of the strength of the medical
evidence. The decision should not be made until the PCC knows enough about
the facts of the case to be able to assess whether removal from the register
might be necessary®.

3 See R (on the application of 7ot#) [2003] EWHC 1675 Admin para. 23, Elias J.

4 See Crabbie v GMC [2002] 1 WLR 3014, PC, Sreenath v General Medical Council [2002] UKPC 26 and Toth [2003] EWHC
1675 para. 28, 31-33.



Unacceptable Professional Conduct [UPC]

14.Section 20(2) provides that UPC is ‘conduct which falls short of the standard
required of a registered osteopath.” Section 19 of the Act requires the GOsC to
publish a Code of Practice, which lays down the standards of conduct and
practice expected of a registered osteopath. The Osteopathic Practice Standards
(OPS) contains the Code of Practice and it will be used as a guide by the PCC
when determining unacceptable professional conduct and/or professional
incompetence.

15.The Act provides that failure to comply with any provision of the Code of Practice
does not of itself constitute UPC, but it must be taken into account when
considering whether the threshold for UPC has been crossed (s.19(4)).

16.1In interpreting these provisions, the Court in Spencer v General Osteopathic
Counci/[2012] 1 WLR 1307, found that UPC implies moral blameworthiness and
a degree of opprobrium that is likely to be conveyed to the ordinary intelligent
citizen, learning of the matter as a result of the obligatory reporting of it under
the Act. It found that UPC is indistinguishable from the concept of misconduct in
the medical and dental legislation. Applying a decision on appeal from the
General Medical Council,” the Court restated the principle that mere negligence
does not cross the threshold for misconduct, unless it is particularly serious, and
a single negligent act or omission is less likely to cross the threshold of
misconduct than multiple acts or omissions, although it could amount to
misconduct if particularly grave.

17.In most allegations of UPC, including allegations of incompetence or negligence
of a high degree, an element of moral blameworthiness will be readily
identifiable. However, in some instances the PCC may be assisted in their
decision as to whether the threshold for UPC has been crossed by having specific
regard to public interest considerations (and, when in force, the newly codified
objectives of the GOsC'’s General Council).

18.For example, in allegations of failures of the osteopath’s duties under the Data
Protection Act, or serious failures of communication with patients, the issue
might be resolved by considering whether, on the facts found proved, the public
interest in protecting the patients, maintaining the reputation of the profession
and/or declaring and upholding appropriate standards of conduct and
competence among osteopathic professionals, requires a finding of UPC and
action to be taken on the osteopath’s registration. If it does, it is likely that those
facts also imply moral blameworthiness.

Professional incompetence

19. Professional incompetence is not specifically described in the Act although section
13 requires the GOsC to determine the standard of proficiency that is required for
the competent and safe practice of osteopathy. A Statement of the Standard of
Proficiency is published in the OPS, and it will be used as a guide by the PCC
when determining professional incompetence.

> Calhaem v General Medical Council [2007] EWHC 2606 Admin. The principles are endorsed in Spencer at para. 26



20.The public interest (and the newly codified objectives of the GOsC'’s General
Council when they come into force) may be taken into account in determining
whether the facts proved amount to professional incompetence: if they
demonstrate the need for action to be taken on the osteopath’s registration in
the interests of public protection, maintaining the reputation of the profession or
declaring and upholding appropriate standards of conduct and competence
among osteopathic professionals, professional incompetence will have been
established.

Criminal convictions

21.Section 22(3) of the Act provides that in a criminal conviction case the Committee
may take no further action if they consider that the criminal offence in question
has no material relevance to the fitness of the osteopath concerned to practice
osteopathy.

22.In many cases the determination of the ‘material relevance’ of the conviction to
the fitness of the osteopath to practice will be clear cut and easily articulated. In
other cases, deciding the issue may require the PCC to take account specifically
of the public interest (and the newly codified objectives of the GOsC's General
Council when they come into force) to reach a determination.

23.For example, there might be some doubt as to whether a relatively minor
conviction for dishonesty, or for common assault or for dangerous driving is
materially relevant to the fitness of the osteopath to practice osteopathy.

24.1In such cases the PCC should assess all the facts and then consider whether the
public interest in public protection, maintaining the reputation of the profession,
or declaring and upholding appropriate standards of conduct and competence
among osteopathic professionals, demands that a disciplinary sanction should be
imposed. If it does, material relevance has been established.

Sanction

25. Public interest considerations lie at the heart of the decision as to sanction. They
are described fully, along with the related issue of proportionality in the GOsC’s
Indicative Sanctions Guidance (October 2013), paragraphs 18-23.

The Health Committee

26. The HC may only consider a complaint if it was been referred to it by the
Investigating Committee [IC] or the PCC®. After referral the HC must take the
prescribed steps to obtain report/s of medical examination/s in accordance with
rules 5-7 of the HC Rules.

6 Rule 4 of the Health Committee Rules



27. Thereafter the HC has the duty to make the following decisions:

if the conditions concerning the report on the osteopath’s health in rule 8(1)
(a)-(c) are satisfied, whether it judges the ability of the osteopath to practise
osteopathy is seriously impaired by reason of his physical or mental condition,
and whether it shall be sufficient to impose a conditions of practice order
(rule 8(1) HC Rules and s.23 (2) (a) of the Act)

. if the HC finds that the osteopath’s ability is seriously impaired, and that it is

sufficient to impose a conditions of practise order, and the osteopath agrees,
a conditions of practice order will be made on the papers, and the HC has a
duty to decide on the conditions (rules 9 and 24 of the HC Rules)

where, in the circumstances at (i) above, a conditions of practice order is not
sufficient and the osteopath has not requested a hearing, the HC shall decide
whether it is desirable that there should be a hearing of the case (rule 10 of
the HC Rules).

28. Where there is a hearing of the case, the HC has the duty to make the following
decisions:

Vi.

where the osteopath is neither present nor represented, and the notice has
been served, or all reasonable steps have been taken to serve the notice,
whether to proceed in his or her absence (rule 16(4) and (5) HC rules)

. whether the hearing should be adjourned to allow for oral evidence to be

given or for further medical reports or other information as to the osteopath’s
physical or mental condition or fitness to practise to be obtained (rules 19
and 20)

whether it judges the ability of the osteopath to practise osteopathy is
seriously impaired by reason of his physical or mental condition, taking into
account the matters in rule 21(2) and (3) of the HC Rules (likelihood of
recurrence of a condition in remission, refusal or failure to submit to an
examination etc.) (rule 21)

if the HC finds serious impairment, whether it is sufficient to impose
conditions on his registration for a period not exceeding three years, and if
so, what conditions (rule 21(4) and (5))

if conditional registration is not sufficient, the HC must decide on the length of
the period of suspension of registration (rule 22)

where the osteopath has not requested a hearing and the HC has decided
that it is not desirable that there should be a hearing, decisions on written
material as to whether the ability of the osteopath to practise osteopathy is
seriously impaired by reason of his physical or mental condition and if so, the
appropriate measure/s to be imposed (rule 24).



29.

30.

31.

32.

The public interest in the protection of the public (and the newly codified over-
arching public protection objective of the GOsC'’s General Council, when it comes
into force), will be central to all the decisions outlined in paragraphs 28 and 29
above.

Due to the confidential nature of the medical matters under consideration,
hearings before the HC are usually conducted in private.

The GOsC's Fitness to Practise Publication Policy states that the Notice of
Hearing will not be published on the GOsC's website; at the conclusion of a
hearing in which the registrant’s fitness to practice is found to be seriously
impaired because of his physical and/or mental health, only the finding of
serious impairment, with details of the restrictions on the registrant’s practice
(not the full determination) will be published on the GOsC's website.

In these circumstances the other two principal elements of the public interest
(maintaining the reputation of the profession of osteopathy and declaring and
upholding appropriate standards of conduct and competence) may play a less
significant role in the decision-making referred to at paragraphs 28 and 29
above.



