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Summary of Decision:

The following Particulars within the Allegation were admitted and found proved:
1, 2(b), 3(a), 4(a), 5(iii), 5(iv), 5(v), 5(vii);
6(a), (b) and (c) as they related to: 3(a), 4(a), 5(iii), 5(iv) and 5(v);
6(d) as it related to 3(a), 5(iii), 5(iv) and 5(v).

The Committee made the following findings in relation to the remainder of the
factual particulars:
2(a) - Found Not Proved
3(b) - Found Not Proved
4(b) - Found Proved
5(i) - Found Proved
5(ii) - Found Not Proved
5(vi) - Found Proved
5(viii) - Found Proved
5(ix) - Found Proved
5(x) - Found Proved
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6 - Found Not Proved in relation to Particular 2(b)
Found Proved in relation to Particulars 4(b), 5(i) & (vi - x)

6(d) - Found Proved in relation to Particular 4(a)

Allegation and Facts

It is alleged that you, Max Charles, are guilty of Unacceptable Professional
Conduct, contrary to Section 20(1)(a) of the Osteopaths Act 1993 in that:

At the relevant time Mr Charles was working at Helping Hands Osteopathy (“the
clinic”), operating out of Crossfit Crayford, 6 Tower Park Rd, Dartford DA1 4LB.

1. From around April 2017 to November 2017, Patient A attended at least 11
appointments with you at the clinic.

2. At each of the appointments described at paragraph 1 above, you:
a. asked Patient A to remove her vest top and did not explain why

this was necessary;
b. did not offer Patient A a chaperone.

3. At Patent A’s appointment on 29 September 2017, you:
a. hugged Patient A;
b. made a suggestive noise during the hug.

4. At Patient A’s appointment on 13 October 2017, you:
a. asked Patient A about her relationship status, and following her

response, asked her a lot of further questions;
b. made an inappropriate joke about Patient A’s sexual orientation.

5. At Patient A’s appointment on 10 November 2017, you acted in an
inappropriate way towards Patient A as detailed in Appendix 1.

6. Your actions as described in paragraphs 2, 3, 4 and 5 (as amended)
above were:

a. Not clinically justified;
b. Not in Patient A’s best interests;
c. A breach of professional and personal boundaries;
d. Sexually motivated.
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Appendix 1

i. You placed the palm of your hand on Patient A’s bottom;
ii. You made a suggestive sexual noise while your hand was on Patient A’s

bottom;
iii. You asked Patient A if she felt the same;
iv. You hugged Patient A;
v. You kissed Patient A on a number of occasions;
vi. You told Patient A you could not leave the clinic room, implying you had

an erection;
vii. You asked Patient A to remove her leggings;
viii. You placed your hand on Patient A’s knickers and moved your hand up

and down;
ix. You held Patient A by the neck as she was leaving the clinic room;
x. You asked Patient A ‘do you like it rough’ and/or said ‘almost perfect’ to

her response.

Decision:

Preliminary matters

Application to Amend the Allegation

1. At the outset of proceedings Ms. Bruce on behalf of the GOsC made two
applications. The first application was to amend the Allegation. Ms Bruce
sought to amend the stem of paragraph 6 so that rather than referring to
paragraphs 2, 4 and 6 of the Allegation it would refer to paragraphs 2, 3 ,4
and 5. Ms. Bruce submitted that such an amendment was simply a correction
of what was quite clearly a typographical error, such that the existing
Allegation did not make sense in its current form. It in no way altered the
nature of the Allegation the Registrant faced.

2. In the circumstances she submitted it was necessary to provide clarity to all
parties and could be amended without injustice or unfairness to either party.
Mr. Corre, on behalf of the Registrant, did not object.

3. The Committee accepted the advice of the Legal Assessor. In so doing it
concluded that given no evidence had yet been heard, and no opportunity to
challenge any evidence called had been lost, there was no material
disadvantage to the Registrant in making such an amendment, that was in
any event an attempt to clarify the Allegation he faced.
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4. In the circumstances the Committee acceded to the application.

Application for Special Measures: Screens

5. Ms. Bruce’s second application was for special measures, in relation to the
evidence of Patient A. In so submitting, Ms. Bruce took the Committee to a
statement latterly made by Patient A, in which she outlined the concerns she
had about seeing the Registrant whilst giving her evidence. Ms. Bruce
submitted that the request made by Patient A to give her evidence from
behind a screen was, in the circumstances necessary to ensure she was able
to give the best quality evidence she could. On behalf of the Registrant Mr.
Corre made no objection.

6. The Committee accepted the advice of the Legal Assessor. The Committee
was advised that although the Rules themselves were silent on the issue of
special measures, the GOsC had issued a practice note in 2014 catering for
just such an occurrence. The Committee was advised that the Practice note
closely followed the Criminal Law in this regard and in particular the Youth
Justice and Criminal Evidence Act 1999. The Committee was further advised
that special measures could be granted in circumstances where the witness
was vulnerable. In this case Patient A met that criteria by virtue of the sexual
nature of the Allegation.

7. The Committee was further advised that if it considered screens would
enable Patient A to give better quality evidence it should accede to the
application.

8. The Committee was reminded that if it did accede to the application, such
measures were routinely employed in many jurisdictions and no negative
inference should be drawn against either the witness or the Registrant in
consequence of the application.

9. In considering the application, the Committee noted Patient A’s statement
and in particular her feeling that giving evidence without screens would make
the experience “unbearable.” In all the circumstances the Committee
determined that screens were necessary in order to ensure Patient A was
able to give the best quality evidence possible in the circumstances. It
therefore granted the application.

Background

10. The Registrant is and was at all material times a registered osteopath. During
2017 he was practising from a private members gym. Patient A attended at
least 11 appointments with the Registrant between April and November
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2017. From September 2017 Patient A began working in the same gym as a
cross-fit trainer.

11. Initially Patient A attended in relation to a shoulder injury. Whilst the
shoulder injury subsisted throughout the period, in November 2017, Patient A
also sought treatment for a hip complaint.

12. During the relevant period, Patient A became concerned by the Registrant’s
conduct, which at various points she perceived to be inappropriate and
sexually motivated. She alleged the conduct included inappropriate touching,
hugging and kissing, as well as inappropriate and sexualised comments.

13. The alleged conduct culminated in an appointment in November 2017
(Patient A’s final appointment) during which Patient A alleged the Registrant
asked her to remove her vest top and leggings, hugged and kissed her, and
asked her if “she felt the same.”

14. Thereafter the appointments ceased. In January 2018 Patient A complained
to the manager of the gym about the Registrant’s behaviour. The Registrant
was disciplined. Thereafter the Registrant referred himself to the GOsC.

Evidence

15. The Committee received documentary evidence from both parties. The
Committee also heard oral evidence from Patient A and the Registrant.

Submissions from the parties

16. Ms Bruce submitted that the Committee would need to carefully evaluate the
evidence of both Patient A and the Registrant, which at times directly
conflicted. In every case where such conflict arose, Ms Bruce submitted the
Committee should prefer the evidence of Patient A for 4 primary reasons.
Firstly she had no motive to lie. She further submitted it took courage for
Patient A to give evidence and she would not have subjected herself to cross-
examination had she been lying. Secondly, the Registrant had, by his
admitted conduct shown himself capable of crossing the line of what was
appropriate, and thereby breaching the boundaries of his role in the most
fundamental of ways. Thirdly, she submitted that the Registrant lacked
credibility and pointed to inconsistencies in his written accounts as to the
number of kisses he exchanged with Patient A and that he had admitted the
hug he exchanged with Patient A was sexually motivated, but later explained
it as “friendly.” This, Ms. Bruce submitted, was evidence of him distancing
himself from his behaviour. Fourthly, Ms. Bruce submitted that Patient A’s
evidence, that she blamed herself for what had happened, bore all the
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hallmarks of someone who had been the victim of a distressing set of
circumstances and was therefore both credible and reliable.

17. Ms. Bruce submitted that Patient A could be believed in every regard and the
Committee should thereby find all the particulars proved.

18. Mr. Corre on behalf of the Registrant submitted that the Registrant had never
done anything of the sort alleged before and it was therefore inherently
unlikely he did those things he had not admitted on this occasion. Mr. Corre
submitted that by his admissions he had demonstrated his honesty and
credibility.

19. Mr. Corre submitted that Patient A, whilst honest, was an unreliable witness
by reason of her personal circumstances and health at the time of the events
and subsequently. Her assessment of what had happened was coloured and
exaggerated by an honestly held but incorrect recollection of the events. Her
complaint, coming as it did, 2 months after the last appointment with the
Registrant, had compounded her false recollection. In summation Mr. Corre
submitted that the Registrant’s hitherto good character, his admissions, and
Patient A’s trauma aside from these events, meant that the Committee could
not be satisfied to the relevant standard that the particulars in dispute had
been proved. He therefore invited the Committee to find those particulars not
proved.

The Committee’s findings on the facts

20. The Committee received and accepted the advice of the Legal Assessor. The
Committee was advised that the GOsC bears the burden of proof throughout
and the standard of proof is the civil standard namely the balance of
probabilities. The Committee was advised as to the definition of sexual
motivation (Basson v GMC). The Committee was reminded that the fact
special measures had been granted should not in any way influence the
Committee’s consideration of the evidence.

The Oral Evidence

21. The Committee first considered the oral evidence it had received from Patient
A. The Committee considered that in general terms Patient A gave consistent
and clear evidence. The Committee noted she had provided an initial letter
and two statements, all of which were before the Committee. In general
terms her oral evidence was consistent with her written responses, although
the Committee noted she elaborated on the detail in her statement in key
regards. It considered this demonstrated a natural reluctance on Patient A’s
part to recount what were clearly distressing and difficult details of the
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incidents in question. The Committee concluded that Patient A was a credible
and reliable witness, who answered with candour. The Committee noted she
was prepared to admit when she could not remember specific details and to
accept facts put to her in a straight forward manner, if she agreed with them.

22. The Committee next considered the oral evidence of the Registrant in general
terms. The Committee considered him to be a relatively limited historian,
having at times difficulty recollecting potentially key elements of the
incidents. The Committee noted that the Registrant had not given a written
account until 4 months after the final treatment, whilst Patient A’s account
was prepared 2 months after the final treatment.

23. The Committee considered the Registrant to be a less than candid witness at
times, whose answers to questions on occasion demonstrated a calculated
approach to limiting the extent of his own culpability. Whilst the Committee
considered that the Registrant was in some regards honest in his evidence,
he had a tendency to seek to manipulate the facts in order to paint his
behaviour in the most charitable light. In particular the Committee was
conscious of the Registrant’s attempts to characterise his self-reporting of the
incident to the GOsC as the “necessary and correct thing to do,” when it was
clear on the evidence available to it, that the Registrant had little choice but
to self-report given that those with whom he worked would have reported
the matter had he not undertaken to do so.

The Particulars

24. The Committee next considered the parts of the Allegation that had not been
admitted.

Particular 1 - ADMITTED AND FOUND PROVED

Particular 2(a) - FOUND NOT PROVED

25. Patient A asserted she was never told why she needed to remove her vest
top. The Registrant said he did explain this.

26. The Committee noted that although largely consistent throughout, in her oral
evidence, Patient A said the Registrant had asked her to remove her vest top
in order for him to access her shoulder. Patient A later said she had made the
assumption that this was the reason for her removing her vest top, and that
the Registrant had not explained this to her. The Committee considered
Patient A’s evidence in this regard to be inconsistent and therefore less
reliable than other areas of her evidence.
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27. The Committee noted the pro forma version of the consent to treatment form
which alerted patients to potential requests for clothing to be removed in
order for treatment to be administered.

28. The Committee was of the view that in order to receive the most appropriate
treatment for her shoulder, it would have been advantageous for Patient A to
remove her vest top. This tended to add weight to the account given by the
Registrant.

29. The Committee noted that the wording of the Particular required the GOsC to
prove that on each occasion the Registrant did not explain the need for
removal of clothing. Other than the evidence given by Patient A, the GOsC
had provided no other evidence by way of patient records or other
documents that would enable it to satisfy the burden of proof.

30. In the circumstances the Committee concluded that there was insufficient
reliable evidence before it for the Particular to be proved on the balance of
probabilities. It therefore found the Particular not proved.

Particular 2(b) - ADMITTED AND FOUND PROVED

Particular 3(a) - ADMITTED AND FOUND PROVED

Particular 3(b) - FOUND NOT PROVED

31. The Committee carefully considered the evidence from both Patient A and
the Registrant, noting that Patient A recollected the Registrant making a
groaning noise that she considered sexual in nature, whilst the Registrant
asserted he made no noise at all when hugging Patient A.

32. The Committee preferred the evidence of Patient A and therefore concluded
that the Registrant had indeed made a noise during the hug. The Committee
further concluded that the noise had clearly made Patient A feel
uncomfortable, however the Committee considered that the nature of the
noise was a purely subjective matter. Whilst the Committee did not doubt
that the noise made Patient A feel uncomfortable, it considered it could not
assume that the Registrant meant the noise to be suggestive. It was entirely
unclear on the evidence before it what a suggestive noise would sound like,
what the suggestiveness might amount to and what the difference between
an innocuous noise and a suggestive noise might be.

33. In the circumstances the Committee concluded that the GOsC had failed to
present sufficient evidence to enable it to conclude that on the balance of
probabilities the noise made was a suggestive one.
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34. The Committee therefore found Particular 3(b) not proved.

4(a) - ADMITTED AND FOUND PROVED

4(b) - FOUND PROVED

35. The Committee again reminded itself of the oral and written evidence of both
Patient A and the Registrant. It noted the differences between the joke
recollected by Patient A and the joke as recollected by the Registrant.

36. The Committee noted that the Registrant had, in written submissions,
accepted the joke he made was inappropriate, but that he took issue with it
being about Patient A’s sexual orientation.

37. The Committee considered that regardless of which version of the joke it
accepted, whether the Registrant’s or Patient A’s, the joke was clearly
inappropriate and clearly related to, and was therefore about, her sexual
orientation.

38. In the circumstances the Committee determined that on the balance of
probabilities the Particular was found proved.

5(i) - FOUND PROVED

39. The Committee carefully considered all the evidence in this regard,
particularly the oral evidence of both witnesses. It noted that at the time
Patient A asserted the Registrant had touched her bottom, he was in the
process of treating her hip, and would have had his thumbs or fingers in the
region of her rear waistline.

40. The Committee further noted that the timing of this alleged touching
occurred in close proximity to the admitted question asked by the Registrant
as to whether Patient A “felt the same.” The context and proximity of the
events as well as the consistent account given by Patient A in this regard
throughout her written and oral evidence, led the Committee to the clear
conclusion that it should prefer Patient A’s evidence and that the Registrant
did touch Patient A’s bottom in the manner described in the Particular.

41. On the balance of probabilities the Committee therefore found Particular 5(i)
proved.

5(ii) - FOUND NOT PROVED
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42. The Committee noted Patient A’s evidence that the Registrant had made a
noise. It noted the Registrant’s evidence that he had not made a noise.

43. Whilst the Committee preferred the evidence given by Patient A that the
Registrant had made a noise whilst touching her bottom, for the same
reasons as indicated at Particular 3(b) above the Committee was unable to
conclude that the noise was sexually suggestive. The Committee determined
that whether a noise was sexually suggestive or not was an entirely
subjective judgment, and in the absence of more cogent evidence of the
noise itself, the Committee could not conclude on the balance of probabilities
that it was sexually suggestive.

44. It therefore determined that Particular 5(ii) was found not proved.

5(iii) - ADMITTED AND FOUND PROVED

5(iv) - ADMITTED AND FOUND PROVED

5(v) - ADMITTED AND FOUND PROVED

5(vi) - FOUND PROVED

45. The Committee reminded itself of the Registrant’s evidence and that of
Patient A. Patient A mentioned that the Registrant was unable to leave the
room, in her original account, although it was not clear within that document
as to the reasoning. Nonetheless the Committee considered this was clearly
of significance to Patient A. In her witness statement of March 2018 Patient A
was consistent in this regard and added additional detail.

46. When asked in oral evidence, Patient A explained the implication was as a
result of the Registrant’s body language in crossing his legs whilst standing.

47. To the contrary the Registrant said nothing of the sort had occurred, and that
he had, as a matter of agreed fact, assisted Patient A with stretching
exercises in the gym after the appointment ended.

48. The Committee considered the significance of the issue to Patient A added
credibility to her account. It reminded itself that at an earlier stage of the
appointment Patient A had given evidence that the Registrant had an
erection when he hugged her.

49. In the context of the appointment the Committee determined that it was
more likely than not that the Registrant did seek to imply he had an erection
and could not leave the room in consequence.
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50. Therefore the Committee found the Particular proved.

5(vii) - ADMITTED AND FOUND PROVED

5(viii) - FOUND PROVED

51. The Committee considered Patient A’s account of where the Registrant’s
hands were in relation to her knickers. It considered her account was clear,
albeit she was unable to recall the precise number of occasions he rubbed his
hand up and down. Again it noted her account was consistent with her
written evidence. It noted that this was alleged to have taken place when the
Registrant was kissing Patient A, the latter being an admitted fact.

52. The Registrant’s evidence in this regard was that he was treating Patient A
with her leggings down and kissing her whilst doing so, but did not place his
hands on her underwear in the manner alleged or at all.

53. The treatment being administered was to the hip region, and therefore close
to Patient A’s knickers. In the context of the Registrant’s admission that he
was kissing Patient A, together with the admission that Patient A’s leggings
were pulled down at the time, the Committee considered it more likely than
not that Patient A’s account was accurate. It therefore found the Particular
proved.

5(ix) - FOUND PROVED

54. Patient A gave evidence that the Registrant held her around the neck in a
dominant manner. Her oral evidence was reflected in her written accounts
and in particular in her first written complaint in January 2018 and in her
second statement made in September 2018.

55. The Committee noted that the Registrant was only made aware of the
specifics of the incident as alleged following Patient A’s statement made in
September 2018, and answered it in his later witness statement of October
2018. It therefore accepted he answered the Particular in full as soon as the
specifics were made known to him.

56. The Registrant’s evidence was that he hugged Patient A from behind but not
around the neck.

57. The Committee concluded that there was a clear and direct contradiction
between the two accounts.
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58. The Committee considered the Registrant’s evidence on the point to be an
example of him seeking to minimise the seriousness of his behaviour. Having
found Patient A to be a credible and reliable witness, on the point, the
Committee determined that it preferred her evidence over that of the
Registrant. In its view Patient A could not have mistaken the difference in
being held around her abdomen as opposed to by her neck.

59. Taking into account the context of the alleged behaviour, namely at a time
when the Registrant had sought and obtained what he stated he believed to
be consent for intimacy, the Committee considered it more likely than not
that he acted as alleged.

60. Therefore it found the Particular proved.

5(x) - FOUND PROVED

61. The Committee noted that Patient A had not initially disclosed the precise
comments she alleged were made by the Registrant. However, she had
consistently referred to a sexual comment or comments being made. The
Committee carefully considered whether this impacted upon her credibility or
reliability and concluded it did not, this being an example of her being
reluctant to give explicit details of a traumatic encounter.

62. The Committee took careful note of the Registrant’s evidence, which had
consistently been a denial that the words as alleged were said.

63. To that extent there was a clear contradiction in the evidence.

64. The Committee determined that on this point Patient A’s account was to be
preferred, given its assessment of her as credible and reliable. It rejected the
Registrant’s account and considered it to be a further effort on his part to
minimise his actions.

65. Therefore on the balance of probabilities the Committee found the Particular
proved.

6 as it relates to 2(b) - FOUND NOT PROVED IN ITS ENTIRETY

66. The Committee considered the Registrant’s omission in offering a chaperone
at every appointment was a consistent omission.

67. The Committee noted that the Registrant’s written consent form made it
clear that patients had the right to a chaperone being present.
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68. In the circumstances of this case the Committee did not consider the
Registrant was required to offer a chaperone afresh at the beginning of each
appointment, and that therefore his omission could not be said to lack clinical
justification or be against Patient A’s best interests.

69. The Committee noted that for the earlier appointments, up to September
2017 there was little allegedly inappropriate conduct.

70. It therefore concluded that on the balance of probabilities in omitting to offer
a chaperone at each appointment the Registrant may not have been
adhering to “gold standard” practice but that it did not constitute a breach of
professional and personal boundaries and was not sexually motivated.

71. The Committee therefore found Particular 6 not proved in so far as it related
to Particular 2(b).

Particular 6(d) as it relates to 4(a) FOUND PROVED

72. Particular 6(a)(b)and (c) as it relates to 4(a) was admitted and found proved

73. By his own admission on 13 October 2017 the Registrant was having a non-
clinically justified conversation that was not in Patient A’s best interests and
amounted to a breach of professional and personal boundaries.

74. In light of his behaviour towards Patient A at the time and thereafter, the
Committee determined that the Registrant’s intention in having the
conversation with Patient A was more likely than not in pursuit of a future
sexual relationship and was therefore sexually motivated.

75. The Committee therefore found Particular 6(d) proved in so far as it related
to Particular 4(a)

Particular 6 as it relates to 4(b) - FOUND PROVED IN ITS ENTIRETY

76. Having found that the Registrant’s joke regarding sexual orientation was
inappropriate the Committee determined that it could not have been clinically
justified, was not in the best interests of Patient A, and was a breach of
professional and personal boundaries.

77. In assessing whether it was sexually motivated, the Committee took account
of the context in which the joke was made. It noted that the joke came
during a conversation that it has found was sexually motivated, and by
admission was a breach of professional and personal boundaries.
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78. It therefore determined that on the balance of probabilities the joke was part
of the conduct deployed by the Registrant in pursuit of a future sexual
relationship with Patient A, and thereby sexually motivated.

79. It therefore found Particular 6 proved in so far as it relates to Particular 4(b).

Particular 6 as it relates to 5(i) - FOUND PROVED IN ITS ENTIRETY

80. The Committee carefully considered whether there was any clinical
justification for the Registrant touching Patient A’s bottom in the manner
found proved at 5(i). It considered that whilst an osteopath might have cause
to touch a patient in that area, it would be with fingertips only and not a full
palm. In the circumstances the Committee determined there was no clinical
justification for such touching.

81. In light of the lack of clinical justification the Committee concluded that the
action was not in Patient A’s best interests and was a clear breach of
professional and personal boundaries.

82. In the context of the Registrant’s admitted behaviour at the time, the
Committee was left in no doubt that the touching referred to in 5(i) was
sexually motivated.

83. It therefore concluded that the entirety of Particular 6 was found proved in
so far as it related to Particular 5(i).

Particular 6 as it relates to 5(vi) - FOUND PROVED IN ITS ENTIRETY

84. The Committee was in no doubt that in implying to Patient A that he had an
erection, the Registrant had no clinical justification for so doing, and indeed
the Committee considered it impossible to conceive of a situation in which
such a justification might exist.

85. The Committee further determined that the comment was clearly not in
Patient A’s best interest, and a clear breach of professional and personal
boundaries.

86. In assessing whether it amounted to something that could be sexually
motivated, the Committee concluded that it was certainly sexually
provocative. In the context of the other behaviour exhibited by the Registrant
in the appointment, the Committee was in no doubt that the implication was
sexually motivated.
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87. It therefore found Particular 6 proved in its entirety, in so far as it relates to
Particular 5(vi).

Particular 6 as it relates to 5(vii) - FOUND PROVED IN ITS ENTIRETY

88. The Committee took careful note of the evidence of the Registrant, who had
explained in oral evidence that he had intended initially to treat Patient A’s
hip injury with dry needling. However, he had opted not to do so shortly
thereafter and simply to treat manually.

89. The Committee considered this evidence to be of significance. It accepted
that if the treatment proposed was dry needling, Patient A would have been
required to remove her leggings and such a request would have been
clinically justified.

90. However, the Committee did not consider it was necessary or clinically
justified to require removal of the leggings for manual treatment. If the
Registrant’s account was right at the point he rejected the dry needling
treatment option there was no clinical justification for Patient A to have to
remove her leggings and the Registrant should have informed her of this and
asked if she wished to replace them. The Committee therefore considered
there was no clinical justification for her to have to remove her leggings for
the actual treatment undertaken.

91. Given there was no clinical justification for removal of leggings once
treatment was begun, the Committee concluded that such was not in Patient
A’s best interest, and was in the circumstances a breach of professional and
personal boundaries.

92. The Registrant’s admitted behaviour when Patient A’s leggings were removed
was that he treated her and whilst so doing was kissing her. In the context of
that behaviour the Committee was in no doubt that requiring Patient A to
remove her leggings was sexually motivated.

93. The Committee therefore found Particular 6 proved in it in entirety in so far
as it relates to 5(vii).

Particular 6 as it relates to 5(viii) - FOUND PROVED IN ITS ENTIRETY

94. Having found Patient A’s account to be accurate in this regard, the
Committee was in no doubt that in rubbing his hand up and down the front
of Patient A’s knickers and between her legs, the Registrant was behaving in
a manner that was not clinically justified, not in Patient A’s best interests,
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was a clear breach of professional and personal boundaries, and clearly
sexually motivated.

95. It therefore found Particular 6 proved in is entirety as it relates to 5(viii).

Particular 6 as it relates to 5(ix) & (x) - FOUND PROVED IN ITS
ENTIRETY

96. The Committee considered Particulars 5(ix) and (x) to be inextricably linked
evidentially. For the purposes of assessing the behaviour as alleged in
Particular 6, it therefore took the behaviour as found proved together.

97. It had at no point been suggested that there was a clinical justification for
the behaviour alleged in 5(ix) and (x), it being the Registrant’s case that it
did not happen in the manner alleged.

98. The Committee therefore concluded there was no clinical justification for
such behaviour in either regard, nor could it be said to be in Patient A’s best
interests. In consequence, the Committee considered it to be a clear breach
of professional and personal boundaries.

99. Having found the Registrant held Patient A by the neck and said “do you like
it rough?” and then ”almost perfect” after she had responded “no,” the
Committee were left in no doubt that in the context of what had occurred
during the appointment up to that point, the behaviours were sexually
motivated.

100. The Committee therefore found Particular 6 proved in its entirety in so far
as it relates to 5(ix) and (x).

The Committee’s Findings on Unacceptable Professional Conduct

101. The Committee next considered whether the Particulars found proved
amounted to unacceptable professional conduct (“UPC”).

Submissions

102. Ms Bruce on behalf of the GOsC adopted her written submissions within
the GOsC skeleton argument, and in particular drew the Committee’s attention
to the Osteopathic Practice Standards (2012) and the CHRE Guidance entitled
‘Clear sexual boundaries between healthcare professionals and patients:
responsibilities of healthcare professionals’ (January 2008).
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103. In so submitting, Ms Bruce invited the Committee to find that the
Registrant’s behaviour was serious, breached fundamental tenets of the
profession and could amount to no less than UPC.

104. On behalf of the Registrant, Mr Corre submitted that UPC was a matter for
the Committee’s judgment. He reminded the Committee that in exercising its
judgment it should have in mind the statutory framework for such a finding,
and in particular that not every falling short of the standards would amount
to UPC. He further submitted that for UPC to be made out the conduct must
be serious, such that it could be described as deplorable. In other words he
submitted the conduct needed to be worthy of the moral opprobrium that a
finding of UPC would bring.

Determination

105. The Committee received and accepted the advice of the Legal Assessor. It
was advised that there was no burden or standard of proof in determining
UPC, this was a matter for the judgment of the Committee. For a finding of
UPC to be made, the facts found proved must amount to a serious falling
short of the standards required of an osteopath. The Committee was
reminded of the case of Spencer v GOsC [2012] EWHC 3147 (Admin) in
which it was said for a finding of UPC to be made the conduct found proved
must be worthy of the moral opprobrium a finding of UPC would bring.

106. The Committee was also referred to the case of Shaw v GOsC [2015]
EWHC 2721 (Admin) and advised that in considering UPC the bar was not so
high as to render its lowest form of sanction redundant.

107. The Committee first considered the Osteopathic Practice Standards 2012,
and in particular Standard D16 paragraphs 1 & 2:

“Abuse of your professional standing can take many forms. The most
serious is likely to be the failure to establish and maintain appropriate
boundaries, whether sexual or otherwise.

The failure to establish and maintain sexual boundaries may, in particular,
have a profoundly damaging effect on patients, could lead to your removal
from the GOsC Register and is likely to bring the profession into disrepute.”

108. The Committee reminded itself that in his oral evidence the Registrant
accepted his admitted conduct was in breach of Standard D16 para 3.1, 3.2,
3.4, 3.5, and 3.6.
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109. The Committee determined that the Registrant’s conduct was a clear
breach of this standard as well as standard D17: ‘Uphold the reputation of the
profession through your conduct.’

110. The Committee also considered the CHRE guidance published in 2008 to
which it had been referred. In particular it noted the section headed ‘Trust
and Safety’:

“A patient must be able to trust that their healthcare professional will
provide the best possible care and act in their best interests. They must feel
confident and safe so that they can be treated effectively and participate
effectively in their care. A breach of sexual boundaries can seriously
damage this trust.”

111. It also noted the section headed ‘Acknowledging the power imbalance’:

“Patients are often vulnerable when they require healthcare, and healthcare
professionals are in a position of power because they have access to
resources and knowledge that the patient needs. A power imbalance may
also arise because:

…a healthcare professional influences the level of intimacy and/or physical
contact during the diagnostic and therapeutic process

a healthcare professional knows what constitutes appropriate professional
practice whereas a patient is in an unfamiliar situation and may not know
what is appropriate.”

112. The Committee considered that the areas outlined above were directly
applicable to the Registrant’s behaviour.

113. It next asked itself whether the conduct complained of was of sufficient
seriousness to amount to UPC. The Committee considered that maintaining
professional and personal boundaries is at the heart of the duties owed by
healthcare professionals to patients, and that osteopaths are no exception.
Such breaches, particularly where sexually motivated, had the potential to
seriously undermine public confidence in the profession of osteopathy.

114. This was an unwanted and unsolicited relationship from Patient A’s point
of view, that had the potential to do her significant and enduring harm. Given
the relative power imbalance between clinician and patient, the Committee
was in no doubt that the Registrant’s conduct was an abuse of his position
and an abuse of the trust Patient A placed in him as a practitioner, in
circumstances where she was, by reason of the power imbalance, vulnerable.
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115. The Committee noted that although Patient A had accepted she may have
appeared to consent when asked if she “felt the same” during the
appointment in November 2017, this in no way excused the Registrant’s
behaviour in light of the nature of his professional position, the power
imbalance in the relationship and the context in which she gave her apparent
consent.

116. In behaving in a manner that was sexually motivated whilst purporting to
treat a patient, the Committee determined that the Registrant’s conduct was
a gross, flagrant and profound breach of the Standards required of a
registered osteopath. It was quite clearly worthy of moral opprobrium. The
Committee further determined that the conduct could properly be described
as deplorable, and would be viewed as such by fellow members of the
profession. The Committee was in no doubt that the conduct amounted to
UPC.

117. The Committee therefore found the Allegation of UPC proved.

Determination on Sanction

118. Having found the Allegation of UPC proved the Committee turned to
consider the necessary and proportionate sanction.

Submissions

119. Ms Bruce on behalf of the GOsC submitted that the Registrant should be
removed from the Register. She submitted that his conduct was
fundamentally incompatible with continued registration. Ms Bruce drew the
Committee’s attention to paragraph 23 of the determination, in which the
Committee had identified what Ms Bruce characterised as a profound lack of
insight. Ms Bruce took the Committee to the Hearings and Sanctions
Guidance 2018 (“The Guidance”). She submitted that the only mitigating
factor present was the Registrant’s hitherto good character. In contrast she
submitted that of the aggravating factors listed (a), (d), (e), (h) and (i) were
all engaged in light of the facts found proved.

120. Thereafter Ms Bruce drew the Committee’s attention to paragraphs 50, 53
and 77 of The Guidance and submitted that the proven behaviour was
deplorable and disgraceful. In the circumstances an order of removal was the
only sanction that could meet the needs in this case.

121. Mr Corre on behalf of the Registrant, submitted that The Guidance was
not a strait-jacket, but only guidance. The Committee should judge the case
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on its own merits. He accepted that The Guidance indicated that a sanction of
removal was at large, but sought to persuade the Committee that a
suspension was appropriate in the circumstances.

122. The Committee heard further evidence from the Registrant as to his
insight, remediation and future intentions, discussed below.

Determination

123. The Committee received and accepted the advice of the Legal Assessor.
The Committee was advised that, as with UPC, in considering sanction there
is no burden or standard of proof. The question of sanction is a matter for the
Committee’s judgment. The Committee was advised that having found UPC
proved, it was required to impose a sanction. It was advised that the purpose
of sanctions is not to be punitive but to protect patients and the public
interest in the wider sense, namely to maintain public confidence in the
profession of osteopathy, and to declare and uphold standards.

124. The Committee was reminded that in deciding upon sanction it should
have regard to The Guidance, and apply the principle of proportionality,
weighing the interests of the public with those of the practitioner and taking
the minimum action necessary to protect the public and the wider public
interest.

125. The Committee began by considering the level of insight and remediation
the Registrant had demonstrated. The Committee noted his evidence in that
regard and determined that he had demonstrated very limited insight into the
effect of his behaviour on the reputation of the profession.

126. The Committee noted that he accepted his behaviour had “upset” Patient
A and that for him the hardest part of coming to terms with his actions had
been the hurt he had caused Patient A. The Registrant accepted that he had
not really begun dealing with this.

127. The Committee determined that the Registrant had only just begun
seeking to develop insight into the profound manner in which his behaviour
had affected Patient A. Given the amount of time that had elapsed since he
became aware of Patient A’s complaint, the Committee was extremely
concerned by the Registrant’s failure to embark on the process of developing
insight both in this regard and in the impact of his conduct on the wider
public perception of the profession.

128. In relation to remediation, the Committee noted that the Registrant
referred to some reading he had done around the subject of professional
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boundaries, but that it had not been provided with any supporting evidence
of such reading or any further evidence of remediation he had undertaken.
The Committee also noted that the Registrant was undergoing counselling,
but again it was not provided with any independent evidence of any progress
he had made in this regard, or of its relevance to the issues identified in this
case.

129. The Committee was not persuaded that the Registrant had taken the issue
of remediation seriously to date and had significant concerns that he had
thereby demonstrated limited potential for remediation in the future. In the
circumstances the Committee concluded that the level of remediation
demonstrated was extremely limited.

130. In light of the lack of remediation and insight the Registrant had
demonstrated to date, the Committee determined that he continued to pose a
real risk of harm to patient safety.

131. The Committee next referred to The Guidance. In so doing, it reminded
itself that it was guidance only and not to be slavishly followed. In particular
the Committee considered the aggravating and mitigating factors listed at
paragraph 33.

132. The Committee identified the following mitigating factors: the Registrant’s
previous good character; his evidence that he had suffered some personal
and financial stress at the time of the incidents and his evidence
demonstrating some remorse, although this was predominantly in relation to
his own circumstances rather than with regard to Patient A.

133. In terms of his good character, the Committee accorded the Registrant’s
lack of any previous disciplinary complaints considerable weight, albeit noting
he had only been in practice since 2015. The Committee also noted the two
character references provided by the Registrant’s colleagues, which added
further weight to his good character. In relation to the stress in his personal
life at the time, the Committee had limited evidence of such stress, and could
not conclude that this was a significant factor in leading him to behave as he
had done. It therefore accorded it little weight in the circumstances.

134. The Committee also noted that the Registrant had made some admissions
and considered this suggested he had some, if very limited, insight into his
behaviour. It noted that in spite of those admissions it had not spared Patient
A the experience of giving evidence.

135. The Committee identified the following aggravating factors: this conduct
represented an abuse of the Registrant’s professional position and clearly
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amounted to sexual misconduct. In light of its assessment of the Registrant’s
attitude and behaviour in giving evidence and its determination that he had
been at times a calculating and manipulative witness, it concluded that this
amounted to an aggravating feature.

136. The Committee also considered the aggravating and mitigating factors
referred to in the CHRE document entitled ‘Clear Sexual Boundaries between
healthcare professionals and patients: guide for fitness to practise panels.’ In
that regard the Committee considered that the only additional factor therein,
and present in this case was that the conduct had occurred over several
appointments, and therefore comprised a course of conduct.

137. The Committee next considered what sanction to impose.

138. The Committee approached the issue of sanction in ascending order
working from least restrictive upwards. It reminded itself that the primary
purpose of sanctions was to protect the public and the wider public interest.

139. The Committee first considered whether an admonishment would be
sufficient to protect the public and the wider public interest. The Committee
noted that an admonishment was the appropriate sanction in dealing with
conduct towards the lower end of the spectrum. The Registrant’s conduct
was a fundamental and profound breach of his professional duties. The
Committee determined that imposing an admonishment would not meet the
risk to patients, and would be insufficient to meet the wider public interest.

140. The Committee next considered whether a conditions of practise order
was appropriate. The Committee reminded itself that conditions would have
to be relevant, proportionate, workable, measurable and capable of being
monitored. It concluded that in no respect could any conditions formulated
meet these requirements.

141. It therefore considered that conditions could not meet the need to protect
the public, nor would it be sufficient to mark the serious nature of this case,
and satisfy the wider public interest.

142. The Committee next considered whether to impose a suspension order.
Whilst the Committee acknowledged this would allow the Registrant the time
to develop insight and begin the process of remediation, the Committee
concluded there was insufficient evidence before it that enabled it to conclude
that if given time, the Registrant would develop any further insight.

143. The Registrant had no clear plan as to how he might approach
remediation, had undertaken no additional training, and had no confirmed
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training which would be relevant to remediation. The Committee therefore
concluded that there was little demonstrable prospect that given time the
Registrant would pursue a programme of remediation, having failed to
undertake any remediation since the incidents giving rise to his UPC.

144. The Committee further considered that in light of the nature of the
uninvited and sexually motivated behaviour the Registrant had manifested
towards Patient A, the public interest would not be satisfied by the imposition
of a suspension order, however long it might be.

145. The Committee therefore turned to consider removal. In the
circumstances the Committee was of the view that the Registrant’s conduct
was fundamentally incompatible with continued registration. He had shown a
reckless disregard for the fundamental principles underpinning all healthcare
practice, had put his own self-gratification ahead of the interests of his
patient and had abused his position in the most profound of ways.

146. His behaviour marked a serious departure from the Osteopathic Practice
Standards, and had shown little by way of real intent to address the causes of
his behaviour. The Committee concluded this had resulted in the Registrant
having a persistent lack of insight into the seriousness of his actions and the
consequences of those actions not just for himself, but for Patient A.

147. Having identified the ongoing risk posed by the Registrant to patient
safety, and the lack of demonstrable insight or remediation, it concluded that
it was necessary in order to protect the public that the Registrant’s name be
removed from the Register.

148. In addition, in light of the nature and extent of his conduct the Committee
determined that it was necessary to remove the Registrant’s name from the
Register in order to maintain pubic confidence in the profession of osteopathy
and to uphold and maintain standards in the profession.

149. The Committee therefore orders that the Registrant’s name shall be
removed from the Register.

150. In light of its order that the Registrant’s name be removed from the
Register the Committee invited representations form the parties as to
whether an interim order was necessary to cover any appeal period.

151. Having identified a risk to patient safety the Committee determined that it
was necessary to protect the public to impose such an order in this case to
cover the period of any appeal.
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152. The Committee revokes the outstanding interim order imposed in May
2018.

Under Section 31 of the Osteopaths Act 1993 there is a right of appeal against
the Committee’s decision.

The Registrant will be notified of the Committee’s decision in writing in due
course.

All final decisions of the Professional Conduct Committee are considered by the
Professional Standards Authority for Health and Social Care (PSA). Section 29 of
the NHS Reform and Healthcare Professions Act 2002 (as amended) provides
that the PSA may refer a decision of the Professional Conduct Committee to the
High Court if it considers that the decision is not sufficient for the protection of
the public.

Section 22(13) of the Osteopaths Act 1993 requires this Committee to publish a
report that sets out the names of those osteopaths who have had Allegations
found against them. The Registrant’s name will be included in this report
together with details of the allegations we have found proved and the sanction
that we have applied today.
________________________________________________________


